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Applicant's response of October 19, 2009 lias been carefully considered. 
Applicant's election of the second species as shown in Figures 2 and 3 (claims 11, 12, 
14, 15, 17 and 19), with traverse, is acknowledged. Applicant has also elected Group I, 
claims 11,12,14,15,17 and 1 9, drawn to a heat collector apparatus. The latter election 
of invention is made without traverse. Applicant's election of the species as shown in 
Figures 2 and 3 in the reply filed on October 19, 2009 is acknowledged. Because 
applicant did not distinctly and specifically point out the supposed errors in the 
restriction requirement, the election has been treated as an election without traverse 
(MPEP § 818.03(a)). The election of species and the election of invention requirements 
are both deemed proper and made final. An action on the merits as to claims 11, 12, 
1 4, 1 5, 1 7 and 1 9 follows. The remainder of the claims (claims 13, 16, 18 and 20) are 
withdrawn at this time. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 11, 12, 14, 15, 17 and 19 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

The term "mainly parallel" in claim 1 1 is a relative term which renders the claim 
indefinite. The term "mainly parallel" is not defined by the claim, the specification does 
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not provide a standard for ascertaining the requisite degree, and one of ordinary skill in 
the art would not be reasonably apprised of the scope of the invention. How parallel do 
the tubes have to be to be "mainly parallel"? The term "meandering way" in claim 1 1 is 
a relative term which renders the claim indefinite. The term "meandering way" is not 
defined by the claim, the specification does not provide a standard for ascertaining the 
requisite degree, and one of ordinary skill in the art would not be reasonably apprised of 
the scope of the invention. How "meandering" a connection will satisfy or not satisfy the 
claim is not ascertainable, nor does it even appear to be descriptive of the disclosed 
structure. The tubes are connected to one another in a very specific way (namely 
serially as opposed to a "meandering way"), aren't they? The phrase "connection 
means" is vague. If applicant is trying to invoke 35 USC 112, sixth paragraph, the 
MPEP has approved means plus function language to accomplish this end. If applicant 
does not wish to invoke means plus function language the examiner would suggest not 
using the word "means" in this recitation. Note, in this latter instance that functional 
claim language in an apparatus claim will not be given significant patentable weight - 
consistent with the guidance set forth in MPEP 21 14. The same is true for functional 
language found in claim 12; functional claim language in an apparatus claim will not be 
given significant patentable weight - consistent with the guidance set forth in MPEP 
2114. Try to claim what the structure is as opposed to how it is designed. 

In claim 14, the examiner would suggest changing "manufactured" to - - made of 
- - or - - comprises - - or other equivalent phrase, consistent with MPEP 2114. 
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The term "a large number" in claim 14 is a relative term which renders the claim 
indefinite. The term "a large number" is not defined by the claim, the specification does 
not provide a standard for ascertaining the requisite degree, and one of ordinary skill in 
the art would not be reasonably apprised of the scope of the invention. 

The term "relatively large" in claim 14 is a relative term which renders the claim 
indefinite. The term "relatively large" is not defined by the claim, the specification does 
not provide a standard for ascertaining the requisite degree, and one of ordinary skill in 
the art would not be reasonably apprised of the scope of the invention. 

The term "about" which occurs four times in claim 14 is a relative term which 
renders the claim indefinite. The term "about" is not defined by the claim, the 
specification does not provide a standard for ascertaining the requisite degree, and one 
of ordinary skill in the art would not be reasonably apprised of the scope of the 
invention. 

Claim 15 is replete with indefinite terms such as "generally are connected", 
"preferably is fixed through welding", "suitably are arranged" , "suitably have such a 

length that can be connected through conventional tube couplings" and "when a 

connection in parallel is done.... which leads to a heat pump." To begin with it is 
unclear if the heat pump is part of the claim of not because it is preceded by so many 
alternative and vague phrases like "can be" and "when". Positively set forth some 
structure in the claim. Use different dependent claims to set forth different structures 
rather than trying to put all of these vaguely recited alternatives into one claim. 
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In claim 17, "such as" is vague. Positively set forth structure without exemplary 
language prefacing it. Similarly, the terms "circular movement paths with a symmetry 
axis " and "oscillating axis" in claim 17 are not understood either in the claim or the 
specification. The term "particularly if is vague. Recite structure positively not with 
vague language like "particularly if." 

The term "certain limited bendability" in claim 19 is a relative term which renders 
the claim indefinite. The term "certain limited bendability" is not defined by the claim, 
the specification does not provide a standard for ascertaining the requisite degree, and 
one of ordinary skill in the art would not be reasonably apprised of the scope of the 
invention. 

The term "suitably have an increased bendability" in claim 19 is a relative term 
which renders the claim indefinite. The term " suitably have an increased bendability" is 
not defined by the claim, the specification does not provide a standard for ascertaining 
the requisite degree, and one of ordinary skill in the art would not be reasonably 
apprised of the scope of the invention. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 11 is rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Figure 3 of JP 07-316868. 

JP '868 discloses structure (see Figure 3 of JP 07-316868) that appears to meet 
all of the unequivocally set forth limitations of claim 1 1 . 

Claims 11, 14, 15 and 19 are rejected under 35 U.S.C. 102(b) as anticipated by 
or, in the alternative, under 35 U.S.C. 103(a) as obvious over Figures 7-9 of Partin et al 
(USP 4,538,673). 

Partin discloses structure (see Figures 7-9 of Partin et al) that appears to meet all 
of the unequivocally set forth limitations of claim 1 1 . Regarding claim 14, Partin is made 
of plastic and the actual dimensions used are a function of design variables that are 
dictated by the conductivity of the strata into which the collect is placed as well as the 
size and heat transfer rate of the heat pump (unknown from applicant's disclosure). 
Absent any indicia of unobvious results (none shown in the specification), routine 
optimization of result effective variables is not the subject matter of patents. See In re 
Aller, 220 F.2d 454, 456, 105 USPQ 233, 235 (CCPA 1955). Regarding claims 15 and 
19, to the extent that they are understood Partin appears to disclose both parallel and 
serial connection of the collectors to the heat pump and, regarding claim 19, inherently 
the omission of an aeration channel element (in Figure 7 of Partin at the bottom of the 
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collector tubes there are no aeration cliannels) would inherently make the respective 
elements 50 more bendable relative to one another than elements 72. 

Claim 11 is rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Figure 1 of Pellmyr (USP 
3,028,149). 

Aeration channels 8 connect adjacent 180 degree bends with one another in 
Figure 1 of Pellmyr. 

Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Figure 3 
of JP 07-316868 or Figures 7-9 of Partin et al (USP 4,538,673) as applied to claim 1 1 
above, and further in view of DE 2910370 (Figure 3). 

To have fabricated the respective structures of Figure 3 of JP '868 and Figure 8 
of Partin in the manner taught by Figure 3 of DE '370 (two mating halves with an 
integrally formed connection means) would have been obvious to one of ordinary skill in 
the art to simplify manufacture and thereby reduce costs. 

Claim 17 would be allowable if rewritten to overcome the rejection(s) under 35 
U.S.C. 112, 2nd paragraph, set forth in this Office action and to include all of the 

limitations of the base claim and any intervening claims. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John K. Ford whose telephone number is 571-272-491 1 . 
The examiner can normally be reached on Mon.-Fri. 9-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cheryl Tyler can be reached on 571-272-4834. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/John K. Ford/ 

Primary Examiner, Art Unit 3744 
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